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will pass without objection in the trade
or market for items of the same de-
scription.

(2) The implied warranty of fitness
for a particular purpose provides that
an item is fit for use for the particular
purpose for which the Government will
use the items. The Government can
rely upon an implied warranty of fit-
ness for particular purpose when—

(i) The seller knows the particular
purpose for which the Government in-
tends to use the item; and

(ii) The Government relied upon the
contractor’s skill and judgment that
the item would be appropriate for that
particular purpose.

(3) Contracting officers should con-
sult with legal counsel prior to assert-
ing any claim for a breach of an im-
plied warranty.

(b) Express warranties. The Federal
Acquisition Streamlining Act of 1994
(41 U.S.C. 264 note) requires con-
tracting officers to take advantage of
commercial warranties. To the max-
imum extent practicable, solicitations
for commercial items shall require
offerors to offer the Government at
least the same warranty terms, includ-
ing offers of extended warranties, of-
fered to the general public in cus-
tomary commercial practice. Solicita-
tions may specify minimum warranty
terms, such as minimum duration, ap-
propriate for the Government’s in-
tended use of the item.

(1) Any express warranty the Govern-
ment intends to rely upon must meet
the needs of the Government. The con-
tracting officer should analyze any
commercial warranty to determine if—

(i) The warranty is adequate to pro-
tect the needs of the Government, e.g.,
items covered by the warranty and
length of warranty;

(ii) The terms allow the Government
effective postaward administration of
the warranty to include the identifica-
tion of warranted items, procedures for
the return of warranted items to the
contractor for repair or replacement,
and collection of product performance
information; and

(iii) The warranty is cost-effective.

(2) In some markets, it may be cus-
tomary commercial practice for con-
tractors to exclude or limit the implied
warranties contained in 52.212-4 in the

12.502

provisions of an express warranty. In
such cases, the contracting officer
shall ensure that the express warranty
provides for the repair or replacement
of defective items discovered within a
reasonable period of time after accept-
ance.

(3) Express warranties shall be in-
cluded in the contract by addendum
(see 12.302).

Subpart  12.5—Applicability of
Certain Laws to the Acquisi-
tion of Commercial ltems

12.500 Scope of subpart.

As required by Section 34 of the Of-
fice of Federal Procurement Policy Act
(41 U.S.C. 430), this subpart lists provi-
sions of laws that are not applicable to
contracts for the acquisition of com-
mercial items, or are not applicable to
subcontracts, at any tier, for the acqui-
sition of a commercial item. This sub-
part also lists provisions of law that
have been amended to eliminate or
modify their applicability to either
contracts or subcontracts for the ac-
quisition of commercial items.

12.501 Applicability.

(a) This subpart applies to any con-
tract or subcontract at any tier for the
acquisition of commercial items.

(b) Nothing in this subpart shall be
construed to authorize the waiver of
any provision of law with respect to
any subcontract if the prime con-
tractor is reselling or distributing com-
mercial items of another contractor
without adding value. This limitation
is intended to preclude establishment
of unusual contractual arrangements
solely for the purpose of Government
sales.

(c) For purposes of this subpart, con-
tractors awarded subcontracts under
subpart 19.8, Contracting with the
Small Business Administration (the
8(a) Program), shall be considered
prime contractors.

12.502 Procedures.

(a) The FAR prescription for the pro-
vision or clause for each of the laws
listed in 12.503 has been revised in the
appropriate part to reflect its proper
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